IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MAACO ENTERPRISES, INC.,
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V. : 02-CV-853
DALLAS W. BECKSTEAD,
SHARLEEN BECKSTEAD,

& POWERPAINTER, LLC
Defendants

Memorandum & Order

Anita B. Brody, J. December , 2002

Plaintiff, MaacoEnterprises]nc. (“Maaco”), commencedhis action again$ defendants
Dallas Beckstead, Sharleen Beckstead, and their limited liability company PowerPainter, LLC
(“PowerPainter”) seekingnonetarydamagedpstfutureroyalties,andaccountinganddeclaratory
relief. Before me is plaintiff's motion pursuant to Fed. R. Civ. P. 55(b) for default judgment against
defendanPowerPainteranddefendanPowerPainter’'snotionpursuanto Fed.R. Civ. P.55(c)to
setasidethe Clerk of Court’s previousentryof default in this caseFor reasons set forth below, |

grant defendant’s motion to set aside the previously entered défault.

'Because | am granting defendant’s motion to set aside the default, plaintiff's motion for
default judgment is moot.



Background?

OnMarch4,2002,plaintiff effectedserviceof its complainton defendanPowerPainteby
meansof personakerviceuponSharleerBecksteadasa memberof PowerPairgr3 At the time,
SharleerandDallasBecksteadvereseparatedndin the procesf obtainingadivorce. Sincethe
time of theirseparationDallasBecksteadhadassumedesponsibilityfor PowerPainterOnMarch
22,2002,GrantSumsion,counselfor DallasBecksteachand PowerPairgr, contacted counsel for
Maaco and representedthat he would accept service on behalf of Dallas Beckstead and
PowerPainter. Maaco agreed to send the appropriate form to Mr. Sumsion.

OnMarch28,2002,counsefor Maacowroteto Mr. SumsiorandenclosednAcceptance
of Serviceform for Mr. Sumsion’s signature. PowerPainter alleges that Mr. Sumsion expected to
receivea Waiverof Serviceform. PowerPainter further alleges that Mr. Sumsion, unfamiliar with
the Acceptanceof Serviceform, believedthe form shouldbe signedby an attorneyadmittedto
practicein the EasternDistrict of Pennsylvaia. As such, PowerPainter and Dallas Beckstead
attemptedo retainlocal counsel. PowerPainter alleges it informed Maaco’s counsel that it was
attemptingo retainlocal counseto executeghe Acceptancef Serviceform. PowerPainter alleges
that Dallas Beckstead had to borrow money to pay local counsel, which resultéarihexdelay

in PowerPainter’s ability to obtain local counsel and accept service. PowerPainter alleges that

*The factual background in this case is gleaned from plaintiff's and defendant’'s motions
and responses. In applying Rule 55(c) and deciding whether to set aside an entry of default, the
district court applies a “standard of liberality and resolv[es] all doubts in favor of the defaulting
party.” Metlife Capital Credit Corp1992 WL 3467772, at *2]n re Arthur Treacher’s Franchise
Litig., 92 F.R.D. 398, 415 (E.D.. Pa. 1981).

3Sharleen Beckstead was also served in her individual capacity. The court granted
Sharleen Beckstead an extension of time in which to file her answer to Maaco’s complaint.
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throughouthis time, both Dallas Beckstead ahig attorneyMr. Sumsionwereunderthe([false]

impressiornthat becauserocess was officially served only on Sharleen Beckstead, there was no

service on PowerPainter and therefore no answer was due from PowerPainter..
OnMay7,2002,Maacdfiled bothaRequestor DefaultagainsPowerPainteandaMotion

for Entry of a DefaultJudgment.Maaco also requested from the court an alias summons to serve

Dallas Beckstead as a representative of PowerPainter. Shortly thereafter, Dallas Beckstead and

PowerPaintaretainedocalcounselMathieuShapio, whoimmediatelycontactedlaaco’scounsel

and,while allegedlyattemptingo reacharesolutionof this matter,requeste@nextensiorof time

to answetheMotion for Entryof aDefaultJudgmentMr. Shapiro’s request was granted. On June

5, 2002, Mr. Shapiroreturnedan Acceptance of Service form on behalf of defendant Dallas

Beckstead. When the parties were unable to reach a resolution, PowerPainter filed its response to

Maaco’s Motion for Entry of @efault Judgmentndthis Cross-Motionto Set Aside the Default.

Finally, on August21,2002, | held a conference regarding plaintiffesquesfor defaultjudgment

and defendant’s motion to set aside the default..

Il. Discussion

Defendant PowerPainter moves this court to set aside the default entered against it on
Monday 7, 2002, and thereby preclude an entry of Default Judgagambsit pursuanto Fed.R.
Civ. P.55(c). Fed. R. Civ. P. 55(c) provides that “for good cause shown the court may set aside an

entryof default” by theClerk of Court. Fed. R. Civ. P. 55(c). In applying Rule 55(c) and deciding

“Mr.Shapiro did not, however, return an Acceptance of Service form on behalf of
defendant PowerPainter.



whetherto setasidean entry of default, the district court exercisedts discretion,“applying a

standardof liberality andresolvingall doubts in favor of the defaulting party.Metlife Capital

CreditCorp,1992WL 346772 at*2; InreArthur Treacher'dranchisd.itig., 92F.R.D.398,415

(E.D.. Pa. 1981).

Thefollowing factorsareconsidereavhendecidingwhetherto setasideanentryof default:
(i) whether the plaintiff will be prejudiced if the default is lifted; (ii) whether the defendant has a
meritoriousdefenseand (iii) whetherthe defaultwas a product of the defendant’s culpable or

inexcusableonduct. See Duncanv. Speachl62F.R.D.43,44 (E.D.Pal1995)(motiorfor default

judgmentandmotion to set aside entry of default); Metlif@éapital Credit Corp.v. Austin Truck

Rentalof Allentown, Inc, 1992 WL 346772 (E.D. Pa. 1992)(motion to set aside evftdefault);

Accuweatherinc.v. Reuterd td., 779F. Supp.801,802(M.D. Pa.1991)(motionto setasideentry
of default).

Applying theseprincipleshere,l exercisemy discretionto setasidethe default previously
enteredagainstthe defendantn this case. Regarding the first principle, prejudice to the plaintiff
existsif theclaimis now “impairedin somematerialway or if relevantevidencenasbecomdost
or unavailable.” Accuweather779F. Supp.at802. Aside from the need to defend on the merits,
plaintiff candemonstrat@o prejudiceresultingfrom defendant’'slefault,andindeedhasnot even
attemptedo do so. Allowing the defendant to put plaintiff to its proof does not in itself materially
impair or otherwise compromiseplaintiff's claim so as to constitute the sort of prejudice

contemplatedby thedefaultjudgmentrule. SeeMetlife CapitalCreditCorp, 1992WL 346772 at

*3 (“prejudice” for purpose®f Fed.R. Civ. P.55 requiresshowingthatclaim would bematerially

impairedbecaus®f lossof evidenceor othersubstantiafactor). Accordingly, the prejudice factor



militates in favor of setting aside the previous default.

Alsoundemining plaintiff's position is the second factor in the analysis, which asks whether
the defendantasavailablea meritoriousdefense. The requisite standard does not require the
defendant “to provéeyonda shadowof a doubt that it will win at trial, but merely to show that it

hasadefensdo theactionwhich asleasthasmeritonits face.” Emascdns. Co.v. Sambrick 834

F.2d71,74(3dCir. 1987). Defendant cites several facially valid defenses here. These include: (1)

Maaco’sallegedinducementf defendantso enterinto thecontract;(2) Maaco’sallegedfailure to

supplythe supportandtrainingit was contractually obligated to supply; and (3) Maaco’s alleged

wrongfulclosureandtortiousinterferencevith thefranchise .Because such defenses possess at least

the appearance of validity, they are sufficient to meet the “meritorious defense” requirement.
Finally, regardinghethird factorof culpableconductonthepartof thedefendantamotion

to set asidedefaultshouldnot begrantedf thedefendantexhibitedbadfaith or if such conduct

waspartof adeliberatdrial strategy.” Metlife CapitalCreditCorp, 1992WL 346772at*3 (citing

InternationalBrotherhoodof Electricd Workers v. Skaggsl30 F.R.D. 526 (D.Del. 1990)). The

defendant’'sconductdoesnot rise to the level of “culpable” here. Culpable conduct in the Third

Circuitis dilatorybehaviorthatis willful orin badfaith. SeeGrossv. SteroComponengys..Inc.,

700 F. 2d 120, 124 (3d Cir. 1983} etlife Capital Credit Corp1992 WL 346772, at *2Stevens

1991WL 270092. Such conductis notinferred from the defaultitself but must appear independently

on the record. Spurio v. Choice Sec. Sys., In880 F. Supp. 402, 405 (E.D. Pa. 1995).

The record before me discloses that PowerPaintifaultwas initially attributable to the
separatiorof SharleerandDallasBeckstead.The individual responsible for PowerPainter, Dallas

Becksteadyasnot originally servedby Maaco. Sharleen Beckstead was served as a member of



PowerRiinter; however, owing to the Beckstead’s separation, Sharleen Beckstead was no longer
involvedwith PowerPainter As a result, PowerPainter did not respond within the time required.
Thetardinessof PowerPainter'sesponsevasfurtherexacerbatety defeng counsel’s mistaken
beliefthatonlyanattorneyadmittedn thisdistrictcouldsignanacceptancef service.When Dallas
Becksteadvas unableto procue funds to pay this local counsel, PowerPainter's response was
furtherdelayed. PowerPainter alleges it [mistakenly] believed it was never officially served and no
answemwasrequired. While PowerPainter’s tardiness reveals a regrettable lack of diligence on the
partof defenseounsebndis notto becondonedPowerPainter'sictionsdo notriseto thelevel of
inexcusableonduct. Therefore, after considering the record, | find that PowerPainter’s behavior

resulting in default was not willful or in bad faith and cannot be characterized as “culpable.”

II. Conclusion

In conclusion,it should be noted that “the Third Circuit does not favor defaults.”
Accuweather779F. Supp.at802. If there is any doubt as to whether the default should be set aside,
thecourtshoulderr on the side of setting aside the default and reaching the merits of theldase.
at 802. The alleged diligence, albeit late, of PowerPainter’s local counsel is sufficient to meet the
liberalstandaraf Fed.R. Civ. P.55(c)thatallowsacourtto setasideapreviouslyenterediefault.

| therefore grant defendant’s motion to set aside the previously entered default in this case.



AND NOW this day of November 2002, it ©RDERED that

Q) Defendant'smotion to set aside the entry of default (docket entry #13) is
GRANTED;

(2) Plaintiff’'s motion for a hearing (docket entry #6)¥ENIED as moot;

3) Plaintiff’'s motionfor entryof a defaultjudgment(docketentry #6) iSDENIED as
moot.

ANITA B. BRODY, J.

CopiesFAXED on to: CopiesMAILED on to:



